
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 11

Intrepid, U.S.A., Inc., Case # 04-40416-NCD
and Jointly Administered Cases, Case # 04-40462-NCD

Debtors. Case # 04-40418-NCD
Cases 04-41924 through 04-41988-NCD

                                                                                                                                                      

UNITED STATES TRUSTEE’S OBJECTION TO DEBTORS’ 
MOTION TO PAY DUE DILIGENCE FEES

                                                                                                                                                      

COMES NOW the United States Trustee through his undersigned attorney, Michael R.

Fadlovich, and does hereby object to the Motion by the above named Debtors for authority to pay up

to $500,000.00 in due diligence fees to potential lenders or potential buyers (Motion).  In support of his

objection, the United States Trustee states as follows:

1.  A hearing has been scheduled in this matter on October 27, 2004, at 10:30 a.m. before the

Honorable Nancy C. Dreher, U.S. Bankruptcy Judge, Courtroom No. 7 West, U.S. Bankruptcy

Court, U.S. Courthouse, 300 South Fourth Street, Minneapolis, Minnesota.

2.  This objection arises under 11 U.S.C. § 363; FED. R. BANKR. P. 2002(c)(1), and Local

Rule 2002-1.  The United States Trustee has standing to object pursuant to 11 U.S.C. § 307 and 28

U.S.C. § 586(a)(3).  

3.  The above captioned cases were commenced under Chapter 11 on January 29, 2004, and

April 12, 2004.  The cases are now pending before this court. 

4. The debtors seek authority to pay due diligence fees of up to $500,000.00 to two types of

entities.  First, potential lenders for recapitalization related expenses and second to potential buyers for



their “due diligence” expenses.     The Debtors’ motion indicates that an amount up to $500,000.00 can

be paid at the debtors’ discretion with disclosure only to the Official Creditors’ Committee and Todd

Garamella.

 OBJECTIONS

5.  The U.S. Trustee objects to the Motion because there are no assurances that the sums paid

will bear any relationship to the due diligence undertaken, either by potential lenders or potential buyers. 

 Without  full advanced disclosure of the identity of the recipient,  the extent of due diligence undertaken

and the amount paid in due diligence fees, the court should not approve the motion.

6.   The U.S. Trustee further objects because there is no guarantee that if such fees are paid

that the lender or buyer will actually come through and either make the loan or buy the assets.   There

may be more cost effective ways for the debtors to obtain a loan or buyer.  For example, a “stalking

horse” arrangement could be established with a potential buyer.  Likewise, a potential lender should

only be paid due diligence fees upon entering a letter of intent which fully discloses both loan terms and

circumstances under which it will not be required to loan.  Without assurances that the money will be

well spent, the Debtors should not be given authority to make the payments.

7.  The Debtors’ Motion states that “The Debtors have not yet received a demand for payment

of a due diligence fee, but Debtors anticipate receiving such requests”.   (Motion, p.4, ¶12).   Either the

Debtors have been asked to pay such a fee or they have not.   Before the motion is granted, the

Debtors should make a factual record supporting the need for the payment of such fees, including a

description of any discussions with potential lenders or buyers. 

8.  The Motion provides that before the Debtors make payment of fees to lenders or buyers,



they will disclose that proposed payment to the Unsecured Creditors’ Committee and Todd Garamella. 

  The Debtors should also be required to make advanced disclosure to other parties as well, including

the U.S. Trustee, DVI, the CMS, etc.  Any order approving payments should require advanced

disclosure to all parties in interest. 

9.   Before the Motion is approved, it should be clear that payment of due diligence fees to

prospective lenders or buyers will not go to insiders.

WHEREFORE, the United States Trustee objects to the motion by the Debtors for authority to

pay up to $500,000.00 in “due diligence” fees to prospective lenders or buyers. The U.S. Trustee

requests that the Bankruptcy Court deny the motion until such time as the issues set forth above are

resolved. The U.S. Trustee requests such further relief as may be just and equitable.

Dated: October 19, 2004 HABBO G. FOKKENA
United States Trustee
Region 12

     s/Michael R. Fadlovich                             
Michael R. Fadlovich, Atty # 158410
Trial Attorney

U.S. Courthouse, Suite 1015
300 South Fourth Street
Minneapolis, MN 55415
TELE: (612) 664-5500
FAX:   (612) 664-5516



VERIFICATION

I, Michael R. Fadlovich, an attorney for the United States Trustee, do hereby  certify that the
foregoing is true and correct to the best of my knowledge, information and belief.

Dated: October 19, 2004
 

____s/Michael R. Fadlovich_____________
Michael R. Fadlovich



CERTIFICATE OF SERVICE

InRe:

IntrepidUSA Inc
and Jointly Administered Cases

Debtor(s).

1
1
) Bankruptcy No. 04-40416
1 04-40462
1 04-40418
) Case Nos.04-41924-04-41988

1 Chapter 11 Case
1

I,Terri L. Frazer, declare under penalty o fperjury that on October 20,2004, Iserved a copy o f the
following United States Trustee's Objection to Debtors' Motion to Pay Due Diligence Fees by facsimile, and by
mail,postage prepaid, to each person named below:

DENNIS SIMON
INTREPID USA INC
6600 FRANCE AVE S STE 510
EDINA MN 55425

FAYE KNOWLES
FREDRIKSON & BRYRON
200 S 6m ST STE 4000
MINNEAPOLIS MN 554502
FAX: 612-492-7077

MICHAEL P MASSAD
HUNTON & WILLIAMS LLP
30THFLOOR, ENERGY PLAZA
1601 BRYAN ST
DALLAS TX 75201
FAX: 214-979-3013

INTREPID BOARD OF DIRECTORS
C/O MICHAEL MEYER
4545 IDS CTR
80 S STH ST
MINNEAPOLIS MN 55402
FAX: 612-332-8302

MCKESSON INFORMATION SOLUTIONS
C/O BRENDA LILE
1550 E REPUBLIC RD
SPRINGFIELD MO 65804
FAX: 417-874-4015

DVI FINANCIAL SERVICES INC
C/O CLARK T WHITMORE
90 S 7TH ST STE 3300
MPLS MN 55402
FAX: 612-672-8397

STEVEN T HOLMES
HUNTON & WILLIAMS LLP
30mFLOOR, ENERGY PLAZA
1601 BRYAN ST
DALLAS TX 75201
FAX: 214-979-3013

DVI BUSINESS CREDIT COW
C/O RICHARD MBECK
260 S BROAD ST
PHILADELPHIA PA 19102-3163
FAX: 320-426-9193
FAX: 215-568-6603

SECURITIES & EXCHANGE
COMMISSION C/O JOSEPH ANTHONY
175 WEST JACKSON BLVD, SUITE 900 3600 WELLS FARGO CTR
CHICAGO, IL 60604 90 S 7'H ST

MINNEAPOLIS MN 55402

INTREPID BOARD OF DIRECTORS

FAX: 612-349-6969



D. GERALD WILHELM
ROYLENE CHAMPEAUX
U S ATTORNEY
600 U S COURTHOUSE
300 SOUTH FOURTH STREET
MINNEAPOLIS MN 55415

MNDEPT OF REVENUE
COLLECTION ENFORCEMENT
551 BANKRUPTCY SECTION
PO BOX 64447
ST PAUL MN 55164

INTERNAL REVENUE SERVICE
SPECIAL PROCEDURES BRANCH
316NROBERT ST STOP 5700
ST PAUL MN 55101

IRS DISTRICT COUNSEL
650 GALTIER PLAZA
175 E 5TH ST
ST PAUL MN 55101

KEITH DOBBINS
U S DEPT OF JUSTICE, C M L DIV
601 D STREET, NW ROOM 6613
WASHINGTON, DC 20004
FAX: 202-307-3852

CASS WEIL
MOSS & BARNETT
90 S 7TH STREET #4800
MNEAPOLIS, MN 55402
FAX: 612-339-6686

GEORGE SINGER
JAMES LODOEN
LINDQUIST & VENNUM
4200 IDS CENTER
80 S 8m STREET
MINNEAPOLIS, MN 55402
FAX: 612-371-3207

LANG-NELSON ASSOCIATES
C/O WILLIAMIKAMPF
220 SOUTH SIXTH STREET #1800
MINNEAPOLIS, MN 55402

TODD J GARAMELLA
C/O JOHN MCDONALD
2800 LASALLE PLAZA
800 LASALLE AVE
MINNEAPOLIS MN 55402
FAX: 612-339-4181

IOSCAPITAL INC
BANKRUPTCY ADMINISTRATION
1738 BASS RD
PO BOX 13708
MACON GA 31208-3708

JEFFREY GARFINKLE
BUCHALTER NEMER
18400 VON KARMAN AVE, SUITE 8001
IRIVNE, CA 92612-9766

WENDY TIEN
US DEPT OF JUSTICE
CIVIL DIVISION
PO BOX 875
BEN FRANKLIN STATION
WASHINGTON, DC 20044-0875
FAX: 202-514-9163

GREG BONGIOVANNI
OFFICE OF GENERAL COUNSEL
U S DEPT OF HEALTH & HUMAN SERV
SUITE 5M60 AFC
61 FORSYTH ST., SW
ATLANTA, GA 30303-8909
FAX: 404-562-7855

CLINT CUTLER
FREDRIKSON & BRYRON
200 S 6m ST STE 4000
MI”OLIS MN 554502
FAX: 612-492-7077

MICHAEL STEWART
ABBY WILKINSON
FAEGRE&BENSON
2200 WELLS FARGO CENTER
90 SOUTH SEVENTH STREET
MINNEAPOLIS MN 55402-3901
FAX: 612-766-1600

MEDCAPITAL FUNDINGICORP
PO BOX 542645
DALLAS TX 75354-2645



CONNIE JO KALLIOMAA KEYBANKNA
GE HEALTHCARE FINANCIAL 127 PUBLIC SQUARE
SERVICES CLEVELAND OH 44114
2325 LAKEVIEW PARKWAY STE 700
ALPHARETTA GA 30004

GARAMELLA FAMILY LTD PTNSHP DAVID FISCHER
236 OAKWOOD ROAD
INTERLACHEN PARK

WILDMAN, HARROLD, ALLEN & DIXON
225 WEST WACKER DRIVE STE 3000

HOPKINS MN 55343 CHICAGO IL 60606-1229

MVR HOME HEALTHCARE INC BANK ONE
C/O MATTHEW BURTON C/O SANDRA LANDER
LEONARD O’BRIEN ET AL 400 MURRAY STREET
100 SOUTH FIFTH STREET, STE 2500 ALEXANDRIA LA 71301
MINNEAPOLIS, MN 55402-1216

MINNEAPOLIS COMM DEV AGENCY AFFORDABLE HOUSING PROJECT
105 - 5m AVENUE SOUTH
MINNEAPOLIS, MN 55401

C/O FED HOME LOAN BANK
907 WALNUT STREET
DES MOINES IA 50309

MHFA
ATTN: WILLIAM KURETSKY
400 SIBLEY STREET, SUITE 300
ST PAUL MN 55101

JEREMY FRIEDMAN
DOWNS & ASSOCIATES
2555 UNIVERSITY DRIVE
CORAL GABLES, FL 33134

NEIL HERSKOWITZ
RIVERSIDE CONTRACTING LLC
PO BOX 626
PLANETARIUM STATION
NEW YORK NY 10024-0540

WILLIAM KAMPF
HENSON & EFRON PA
220 SOUTH SIXTH STREET #1800
MINNEAPOLIS, MN 55402

ADAM SPENCE NIKOLE B MARIENCHECK
105 W CHESAPEAKE AVE, SUITE 400 SMITH, ANDERSON, BLOUNT, DORSETT
TOWSON, MD 21204 MITCHELL & JERNIGAN LLP

PO BOX 2611
2500 WACHOVIA CAPITOL CENTER
RALEIGH, NC 27602-2611

ALAN HOROWITZ
ORACLE COPROATION
BUCHALTER, NEMER, FIELDS &
YOUNGER
18400 VON KARMAN AVE, SUITE 800
IRVINE,CA 92612

GARY HACKER
WHITTEN & YOUNG
PO BOX 208
ABILENE TX 79604

MATTHEW BURTON MICHAEL WILSON
LEONARD, O’BRIEN, SPENCER HUNTON & WILLIAMS LLP

100 SOUTH FIFTH STREET, SUITE 1200 951EAST BYRD STREET
MINNEAPOLIS, MN 55402-1216 RICHMOND, VA 23219-4074

GALE & SAYRE, LTD RIVERFRONT PLAZA - EAST TOWER



DIANE SANDERS
LINEBARGER GOOGAN BLAIR &
SAMF'SON LLP
1949 SOUTH IH 35 (78741)
PO BOX 17428
AUSTIN TX 78760-7428

HUNTINGTON BROWN
US BANK TOWER
950 SEVENTEENTH ST, SUITE 1700
DENVER CO 80202

LARRY RICKE
LEONARD, STREET AND DEINARD
150 SOUTH FIFTH STREET, SUITE 2300
MINNEAPOLIS, MN 55402

AMY SWEDBERG
MASLON, EDELMAN, BORMAN &
BRAND, LLP
3300 WELLS FARGO CENTER
90 SOUTH SEVENTH STREET
MINNEAPOLIS, MN 55402
FAX # 612-642-8367

By:



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In re: Chapter 11

Intrepid, U.S.A., Inc., Case # 04-40416-NCD
and Jointly Administered Cases, Case # 04-40462-NCD

Debtors. Case # 04-40418-NCD
Cases 04-41924 through 04-41988-NCD

                                                                                                                                                      

ORDER
                                                                                                                                                      

In Minneapolis, Minnesota, the                day of                          , 2004.

The Motion by the Debtors for authority to pay due diligence fees to prospective lenders or

buyers came for hearing before the undersigned United States Bankruptcy Court.   Michael R.

Fadlovich appeared for the United States Trustee.  Other appearances were as noted in the record.

Based on the pleadings, the arguments of counsel, all the files, records and proceedings herein, 

IT IS HEREBY ORDERED:

That the Debtors’ motion for authority to pay due diligence fees is denied.

                                                                
The Honorable Nancy C. Dreher
United States Bankruptcy Court


